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The Napoleon Series 
 
The Bailen Enquiry Part XIV: The 5th Session; Summing-up and 
Individual Opinions of the Council. 
 
By Susan Howard 
 
The Council assembled again on Monday February 24th at noon, all members were 
present. The clerk read the report of the previous session. The Prosecutor-general 
was given leave to present his conclusions. After some introductory comments he 
said, “To pronounce on these accusations, Messieurs, it is necessary to pose precise 
questions on which each member of the Council can give his opinion; firstly to 
establish the existence of a crime and of what it is constituted, then to examine who 
has been guilty of it.” 
 
“I believe it is possible to reduce the examination of the matter to the following terms:  

 
1) Does the Capitulation of Bailen constitute a crime against the State? 
2) Are those whom I have accused guilty of it? 
3) Are there differences between them in the degree of guilt? 
4) Of what do these differences consist? 
5) What penalty can I indicate to your impartial justice as applicable to the 
several accused? 
6) Can I, from this moment, invite you to pronounce on all the accused as 
accomplices of General Dupont? 
7) Finally, should you pronounce on the last accusation made against General 
Legendre and the Sieurs Plauzoles and Leremboure?” 
 
“I am going to examine these questions in turn.” 
 
“It is in no way a judgement that you have to give; it is advice that you must 
give...... although the decree of HM charged me with fulfilling the functions of a 
public minister in presenting an accusation as the first act of the instruction 
which should take place before you and in giving my conclusions when that 
instruction was concluded, these judicial forms had no purpose other than to 
give the important work confided to your wisdom more solemnity, to the 
discussions more precision, to the accused more guarantee. If, then, I have 
followed the forms of criminal jurisprudence, if I have cited the dispositions of 
the Penal Code which seemed to me to apply to the case on which your advice 
must be formed and transmitted to HM, it is not that I had the intention of 
demanding against the accused the rigorous and inexorable consequences. 
How could the Prosecutor of HM decide on an action which so strongly 
contradicts the sentiment of indulgence which contrasts in the decree with the 
needs of justice. It is not possible for HM to leave unpunished guilty acts whose 
consequences have been to extensive, so long, so terrible, however, his 
goodness has sheltered the accused from the inflexible severity of the law by 
sending them in front of you.” 

 
First question - Does the Capitulation of Bailen constitute a crime against the State? 
[abridged, mainly rhetoric cut out] 
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He explained that though the crime related only to the Capitulation it was impossible 
to investigate it without going into all the surrounding circumstances and military 
dispositions, though these did not form part of the accusation.  
 

“Without doubt, General Vedel was wrong to strip Bailen and Mengibar on the 
15th to take his whole division to Andujar.  
 
Without doubt, General Dufour, to whom the important post of Bailen was 
entrusted on the 15th, was wrong to evacuate it on the 16th.  
 
Without doubt, General Vedel was wrong, on the 17th, to follow the imprudent 
movement of General Dufour. 
 
Without doubt, General Dupont was wrong, both in authorising, by his letters 
whose existence he had forgotten, the movement of General Vedel and in not, 
at the same time, raising his camp at Andujar to bring his divisions closer and 
not to expose his line of communications to being cut. 
 
Without doubt, General Vedel, deceived like General Dufour in the supposition 
that decided his movement to La Carolina, was wrong to not return more swiftly 
to Bailen on the evening of the 18th. 
 
Without doubt, he was wrong to start his march so slowly on the 19th and to 
halt at Guarroman when the sound of the artillery was calling him to hasten to 
the place from which it was heard. 
 
But these wrongs are military faults which, judged by opinion, are never 
submitted to the law... they suffice to justify a reprimand and not to pronounce 
a penalty.” 

 
He went on to state the circumstances which made him consider the Capitulation as a 
crime. He alleged that Dupont had more than 22,000 men present under arms of 
which the division Barbou was two-fifths. Only 800 men were out of action on the 
morning of the 19th. 
 

“General Dupont therefore could have, and should have, resumed the action, 
repressed the weakness of his generals instead of yielding to it, raised the 
soldier from his despair rather than yielding to it, revived hopes rather than 
letting them be extinguished.” 
 
“I believe that Vedel could have arrived sooner at Bailen but that, when he 
appeared on the 19th, he attacked and beat the enemy; Dupont could have 
supported him: he could at least have done so on the 20th when the proposal 
was made to him which was attested by Vedel and Privé and confirmed, at 
least by implication, by Dupont himself during his interrogation.”  
 
“If he wanted to capitulate for the division Barbou, General Dupont could not 
capitulate for the division Vedel. He agreed in his interrogation  that it had not 
arrived at the time of the truce and that it was not and could not have been 
included. It could not then be included in the Capitulation. General Dupont 
knew it when, in his interrogation he claimed, to just ify himself, that Vedel could 
not have retired since the enemy would have prevented it and when, in his 
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defence last Saturday he reproached Vedel with having been able to escape to 
Madrid and of not having done it, thus contradicting himself but condemning 
himself in one hypothesis or the other.” 
 
“And if General Dupont believed firmly that he had the right to include the 
division Vedel in the Capitulation, if circumstances demanded it of him, from 
where did these orders come, which were revoked as soon as issued, the 
public orders contradicted by secret counsels, these hesitations, these doubts, 
true image of the situation of heart and mind in which he found himself in this 
fatal moment, a situation of which all the acts which he admits carry this 
deplorable character and of which he does not have the exact recollection 
today as he had not then the just sentiment of his duties.” 
 
“I return to the important circumstance of the date of the orders given by 
Legendre and Dupont to Vedel on the morning of the 21st to submit to a 
Capitulation in which he was included, while this Capitulation did not exist, 
while Dupont did not know the conditions, which were only communicated to 
him in the night of the 21st to 22nd, and could not know of anything in it that 
related to the division Vedel. He knew the force of this so well that in his 
interrogation, no doubt believing that all his letters were lost, he affirms that he 
only notified Vedel on the 22nd though it is proved that it was on the morning of 
the 21st that first Legendre and then Dupont wrote to Vedel that he was 
included in the Capitulation.” 
 
“An extenuating circumstance has been presented by Dupont in the 
interception of a letter from the Duc de Rovigo speaking of the situation of 
Marshal Moncey and that of Marshal Bessieres. I have read this letter to the 
Council which can judge if its influence should have been so strong on the 
pretensions of the Spanish chiefs. Beside, the more it announces misfortunes 
and fear the more it accuses the negotiators and signatories of the capitulation. 
The knowledge of the embarrassing position that the duc de Rovigo and the 
French troops were going to find themselves in La Mancha, far from deciding 
the adoption of a capitulation which opened the gates of this province, the 
gorges of the Sierra-Morena, to Castanos and his army should, on the contrary, 
have reawakened the courage of Dupont and made him see how important it 
was to make a last effort, how essential it was to save at least the division 
Vedel which was 12,000 strong in all and which would have sufficed to hold up 
such a badly organised army for a long time at the exit from Andalusia.”  

 
He elaborated on this a little and then went on to say that he would not go over the 
less essential details. 
 

“You will see, that I do not wish to speak of that stipulation which accused the 
whole army, of that stipulation which, even in the ambiguity of its drafting, is a 
stain on the French soldier whom it accuses of a shameful pillage, of a 
sacrilegious robbery. I had to indicate in the act of accusation all that relates to 
the pillage of Cordova and to that persistent concern, after the evacuation of 
the town, for the numerous baggage wagons, the object of the care of the 
French general, the object of the resentment and of the greed of the Spanish.” 
 
“However, from the defence of General Dupont you will not, perhaps, find the 
facts relating to this as evident as the others. All the same, the general did not 
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deny absolutely, in his defence of Saturday, the immensity of this embarrassing 
convoy nor the price that he placed on its conservation. The honour of the army 
was attached to it, he says; it would have been better to sacrifice it as General 
Privé affirms that he engaged him to do. What a noble response the general in 
chief could have made to these shameful propositions, to the insulting 
demands of the Spanish generals: “You want (he could have said) that the 
wagons should be searched to find the alleged booty of Cordova; I have no 
booty and the proof is that there are no more carts or wagons, the fire has 
devoured them all. Strike out that odious article so unworthy of French honour!” 
Thus would have disappeared the degrading condition of article 15... also that 
article 11, which retains one carriage and one wagon to each general without 
any examination, and that article 12 which, in excepting the vehicles taken in 
Andalusia, is an act of accusation against the generals who signed it.”  

 
He went on to the consequences of the capitulation: 
 

 “ One of the most important operations for the consolidation of the continental 
system, the union of interest between Spain and the French Empire, for which 
some months of time, slight sacrifices and weak armaments would have 
sufficed has already cost several years, great expense and much blood shed 
by fanaticism and perfidy.” 
 
“In the political order it is from the importance of acts, from their consequences 
for the glory, the prosperity, the safety of empires, that form the scale where 
they are measured by the opinion of peoples and the justice of sovereigns. One 
can be guilty without being a traitor and it is, if I may speak thus, a political 
justice which carries another balance than the civil justice and which must 
show itself all the more severe in that it pronounces on the most important and 
general interests. Death threatens the tired soldier who allows himself to sleep 
on duty and should the general whose vigilance has slept, whose firmness has 
weakened, whose duties have been forgotten, whose weakness has sacrificed 
the glory of his army and the safety of his country, should he be found 
innocent! No, Messieurs, I call on all the chiefs of the French army. It needs 
only a faithful heart and innocent intentions for the conduct to be beyond 
reproach.” 

 
He insisted that the dire consequences of the Capitulation were enough to make it 
criminal and that Dupont was under no illusions about this. He quoted from the letter 
Dupont wrote to Savary on July 21st begging him to gather the isolated troops and to 
form an army to cover Madrid: this army was already formed, it was the divisions 
Vedel and Dufour which would have closed the passage of the Sierra-Morena.  
 
Having decided that the Capitulation was a crime he went on to the second question, 
whether the accused were guilty of it. He said, quite briefly, that  he had established 
that they were. He went on to the third question, the degree of guilt of each. He said it 
was not his job to establish differences, he had named a principal accused and five 
accomplices and could not see any reason for removing any of them. “If several 
individuals unite to break the dyke which shelters a great extent of land from the 
ravages of the waters, should I not associate them in the accusation without 
measuring the extent of the forces or the energy of will which each one may have put 
into his devastating endeavours?” 
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However, he suggested that it was open to the Council to recommend clemency if 
they saw fit. 
 
The fifth question concerned the penalties to be imposed. He reminded them that it 
was not in their functions to impose the rigorous penalties imposed by the law. 
 

“In a monarchy there are penalties that the sovereign can inflict on this of his 
subjects whom, though guilty, he does not wish to abandon to the invariable 
rigour of the Tribunals and the Law but whose impunity would injure justice. 
The deprivation of dignities, of rank, of honours, of decorations, the distancing 
from the person of the Monarch, these are the penalties which, in monarchies, 
wound and strike great personages only too deeply, being unhappy enough in 
not being found innocent, and are the only ones which you can propose to 
inflict.” 

 
He digressed to the seventh question, whether a verdict should be given on 
Legendre, Plauzoles and Leremboure. He said that he would not ask them to judge 
Legendre since he had not been heard and that the other two could be investigated 
by the Treasury and, if needed, be referred to the ordinary tribunals.  
 
In conclusion he announced “That the negotiation, the signing and the execution of 
the Capitulation of Bailen should be declared to constitute an attempt against the 
security of the State and against the honour of the French name.” He stated that 
Dupont should be found guilty and the others should be declared accomplices.  
 
The penalties he recommended were: “That General Dupont should be deprived of 
his rank of general of division; should be obliged to hand over, to an officer 
commissioned to receive them, the decorations of the Legion d’honneur granted to 
him which should be taken to the Grand-Chancellerie of the Legion; should be 
declared incapable of serving HM; should be warned that he was forbidden to 
approach within 20 leagues of the residence of HM the Emperor and King under pain 
of arrest and detention for one year on the first occasion and of two years in case of a 
repeat offence.” 
 
The same penalties should be applied to Marescot who should also be suspended 
indefinitely from his functions as First Inspector of Engineers and Grand-officier of the 
Empire. The same penalties should apply to the others and, in addition, Villoutreys 
should be forbidden to wear his Bavarian decoration. Legendre should be arrested 
and detained in the Abbaye, to be heard by the Council at some future date. As for 
Plauzoles and Leremboure, the documents should be sent to the Minister of the 
Imperial Treasury for investigation. 
 
After the Prosecutor had finished the Arch-Chancellor informed the Council that it was 
now up to them to give their verdicts.  
 

“The basis of our opinion should be taken from the facts of the Act of 
Accusation, from the interrogations of the accused and also from their defence 
before the Council. It is not in our functions to judge either the operations of the 
accused generals nor the military faults that they may have committed. We also 
must not concern ourselves with certain facts mentioned in several pieces of 
the procedure and which only have indirect or distant connections with the 
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principal accusations. I mean the thefts committed at Cordova and the disorder 
which may have slipped into the accounts of the paymasters of the army.” 
 
“The body of the crime consists in the Capitulation of Bailen, all must be 
reduced on our part to considering this act, in its dispositions as in its 
consequences, and indicating those who have made themselves guilty by 
having taken part.” 
 
“I have judged, messieurs, that it is my duty to fix your attention of these 
important points. Now I am going to gather your opinions.” 

 
The members of the Council were invited to give their opinions in reverse order of 
their listing, that is to say, beginning with the junior.  I give this first opinion in full and 
only abridged versions of the others, except where they have something new to say.  
 
Muraire’s opinion is given in the third person. 
 

“Comte Muraire said that since the Imperial decree of the 12 th of this month 
only called for the advice of the Council of Enquiry on the individuals who took 
part in the Capitulation of Bailen he would refrain from dealing with military 
matters and would limit himself to examining first the Capitulation itself and 
then what part each of the accused had played in it.” 
 
“He observed that it was very extraordinary and unusual that there should ever 
be a capitulation made between two armies in front of each other in open field, 
on the same ground. That a besieged town should surrender when the final 
term of its defence is reached, when all means of resistance or relief have 
become impossible, that one may conceive: necessity, the safety of the 
inhabitants, tied to that of the garrison, justifies such a capitulation which  may 
not even be without glory either from the lively and sustained resistance which 
has preceded it or from the honourable conditions that the courage and 
constancy of the besieged obtains for it. But between two armies in presence 
and on the same ground a capitulation has not the same excuse, since it has 
not the same motives. To capitulate on the field of battle is to display 
weakness, to admit discouragement, while the precept dictated by honour is 
conquer or die.” 
 
“Examining the Capitulation of Bailen in itself, comte Muraire said that it was 
humiliating, hasty, excessive and surrounded by circumstances which excluded 
all possibility of mitigating the wrong and the shame. It proved humiliating by 
the analysis and comparison of the conditions of this Capitulation in which, 
beside the greater interests sacrificed, one sees the minute precautions for the 
conservation and safety of the baggage and the insulting precautions of 
discovering, it says, the sacred vessels which may have been taken. It proves 
humiliating above all by the disastrous results of the evacuation of Andalusia, 
the liberty of the passes to Madrid surrendered to the insurgents and the most 
imminent peril to which it exposed the French troops.” 
 
“However, nothing was desperate: General Vede l was fighting with success a 
short distance from General Dupont and if, in the evening of the 19th, the latter 
had not sent him the order to cease firing, he would surely have made a happy 
and useful diversion. The next day, the 20th, Vedel had a proposal made to 
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Dupont to arrange together to break the truce and to take up arms again: 
General Privé believed that in getting rid of the baggage and in putting the men 
who escorted it back into activity, there was still a means of resistance and 
safety. And it was in the midst of all these resources that General Dupont 
assembled his council of war and proposed to it this humiliating capitulation 
instead of proposing, as the laws of honour and the military laws prescribed, 
the most firm and most courageous advice, since it was not absolutely 
impracticable.” 
 
“The Capitulation of Bailen was no less excessive than it was humiliating and 
hasty. General Dupont included in this capitulation the two divisions Vedel and 
Dufour which were not with him, which were separate from his, and which 
were, besides, fighting and triumphant: thus he abused a power he no longer 
had since he had laid down his arms and had ceased to be free, and it is 
inconceivable that, in robbing himself of a force he should have taken care of, 
he treated and stipulated for troops free and victorious as if they were 
surrounded and beaten.” 

 
Comte Muraire then went over the circumstances attached to the Capitulation of 
Bailen:  
 

“the pillage of Cordova; 800 carts loaded with baggage placed in the centre of  
the army and strongly escorted; it had been said that many sick were 
abandoned at Cordova to whom these carts could have been more useful; this 
immense convoy, which separated the army and divided its forces, 
encumbered and embarrassed it so much that General Privé had openly said 
that it was necessary to sacrifice it to return to activity the men who were 
escorting it. Add that, on the evening of the 19th, Dupont gave Vedel the order 
to cease firing when he was fighting with advantage; that on the 20th he gave 
him the order to return the men, the flags, the guns that he had taken; that on 
the 21st he wrote to him by Legendre and then himself to return as included in 
the Capitulation while Vedel, already at Ste Helene, could have fallen back on 
Madrid in all security. Add finally that, on the 21st, when this inconceivable 
order of return was given to Vedel as included in the Capitulation, the 
Capitulation was neither, decreed nor signed, and was not so done till the 
22nd. From so many circumstances it is easy to fix the idea that one must have 
of this Capitulation.” 

 
Comte Muraire then passed to the examination of the part that each of the accused 
had in it.   
 

“There is no doubt that General Dupont must be regarded as the principal 
author: he provoked it, proposed it, approved it and signed it; lack of reflection, 
weakness and discouragement blinded him to the disastrous consequences of 
such a treaty, to the harm he was causing the State, to the blow he was striking 
against the glory of the armies. In vain does he try to cast the blame on 
General Vedel, whom he accuses of disobedience and slowness: but he was 
the general in chief, he had all the powers in his hand, all the responsibility falls 
then on his head and, however, far from having punished General Vedel for his 
first disobedience one cannot see that he criticised or disapproved of his 
conduct either when this general left the post of Mengibar to go to Andujar on 
the 15th or when he left Bailen on the 17th to go and join General Dufour.”  
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“The speaker does not, however, think that there was, on the part of General 
Dupont, any manoeuvres or intelligence with the enemies of the State to 
support the progress of their arms against the French troops. But he was 
irresolute, weak, imprudent; he was discouraged, but he had made the mistake 
of weakening himself in dividing his forces, of embarrassing himself with his 
numerous baggage wagons, and he had not known how to take a strong and 
generous resolution, but he had at least concluded and signed a capitulation 
which, by its effects could, and did, strike a blow against the interior security of 
the State. Neither his recriminations against General Vedel nor the pretext of 
an exaggerated necessity, nothing can cleanse him of the shame of having 
desired, made and signed such a shameful treaty.” 
 
“One cannot fail to recognise that General Marescot also took a very real and 
too effective part in the Capitulation of Bailen. However, nothing obliged him to 
it, nothing called him to the conferences where it was prepared and decreed; 
he was attached neither to the army nor placed under the orders of General 
Dupont: why then did he intervene in this dishonourable act, why did he sign it? 
True, he signed only as a witness, but that signature attests no less to his 
active participation; it is no less a sort of sanction that he gave to this 
unfortunate treaty. The purity of his intentions can doubtless attenuate the 
justice of these reproaches: he believed he could, by his influence, obtain less 
harsh conditions and he yielded through weakness. But can weakness mitigate 
the fault it caused him to commit? The higher General Marescot was in rank 
and dignity the more he should have shown himself, and remained, inflexible to 
agree to a capitulation which wounded at the same time the French honour, the 
glory of the armies and the political interests of the Empire.”  
 
“General Chabert also took part in the Capitulation but he was only the passive 
instrument of the will and orders of General Dupont: he was not present at the 
council of war where it was decided to capitulate: charged with the powers of 
the general in chief he took neither to the conferences where he was sent nor 
in their result, any personal will. The only reproach against him is of having 
obeyed and of not having discerned the point where obedience ceases to be a 
duty when a more imperious duty commands.” 
 
“In setting aside the reproaches that General Dupont has continuously made 
against General Vedel, to turn back on him all the faults of the Capitulation, 
reproaches which only relate to facts of military discipline and keeping to what 
belongs to the attributions of this Council, relating only to the Capitulation of 
Bailen, it remains certain that General Vedel took no part in it, that he was not 
called to the council of war where it was decided, that he was not there. But he 
recognised it, he adhered to it, he submitted to it in obeying the order that he 
received from General Dupont to halt and to return because he was included in 
the Capitulation, when he was already at Ste Helene at noon on the 21st. But 
in that he is also only reproachable of having believed himself bound by the 
duty of an obedience that he no longer owed.” 
 
“The cavalry captain Villoutreys is in another category. He is one of those men 
who believe they give themselves importance by meddling in everything, in 
wanting to be involved in everything. Without powers, without mission, without 
position, he was present at the preparatory conferences of the Capitulation, he 
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gave advice that no-one asked of him, he spoke so loudly that they were 
obliged to impose silence on him and since the verbal order from general 
Dupont that he alleges conferred no powers on him, since other commissioners 
were charged with the negotiation, nothing can excuse him from not having 
abstained from a useless commission and of having wanted to join in the 
Capitulation with such an indecent zeal. His conduct after the Capitulation was 
signed, and while he was carrying it to Madrid, presents no less imprudence 
and carelessness; one finds this same carelessness in his contradictory 
declarations which are in his reports and in his accounts varying with 
circumstances.” 
 
“The comte Muraire considered that there was nothing to decide, at the 
moment, in what concerned General Legendre who had not been heard and 
who has not appeared in the instruction made before the Council, neither 
should the Council occupy itself further with the other accused, Joseph 
Plauzoles and Augier Leremboure, whose only connection is with the 
accountability for the funds found in the public coffers of Cordova, an 
accountability whose examination and judgement should be referred to the 
Minister of the Imperial Treasury.” 
 
“Comte Muraire finished by repeating that he did not see in the affair submitting 
to the Council any proof, any indication of intelligence with the enemy; he could 
not, however, prevent himself from observing that a sentiment of weakness, a 
dizziness of inconsequence, had possessed all heads and that there was, on 
the part of all the accused such a forgetfulness of their duties to the national 
dignity, such a blindness for the disastrous results so easily foreseen, such a 
discouragement and so much imprudence that in not sending them in 
accusation before the Imperial High Court, as perhaps they could have been, it 
is at least impossible that the Emperor should not make them feel the weight of 
his too legitimate displeasure and his sovereign justice.” 
 
“In consequence, the opinion of comte Muraire is that the Council should 
propose to HM the Emperor and King: For General Dupont, to declare that he 
has struck a blow against the glory of the armies and the French name by the 
proposal, conclusion and signing of the Capitulation of Bailen of July 22nd 
1808; that he failed in the duties that his quality as a general in chief imposed 
on him; that he notably prejudiced the political interests of the Empire by the 
too disastrous influence of this Capitulation on the affairs of Spain. That 
General Dupont should be indefinitely deprived of his title, rank, grades, 
honours, prerogatives, pay and pensions; that he should also be indefinitely 
deprived of the decorations he has obtained; and that he should be forbidden 
to find himself in the same place as the Emperor.” 
 
“For General Marescot, to declare that he, by his too faithful willingness to 
involve himself in a capitulation that he should have opposed, has struck a 
blow against the glory of the armies and the French name and notably 
prejudiced the political interests of the Empire. That he should be suspended 
indefinitely from his functions of Grand-officier of the Empire and that he should 
be deprived of the great decoration of the Legion d’honneur.” 
 
For General Chabert, because there is nothing to reproach him with other than 
a too strict obedience when General Dupont charged him with powers to treat 
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for the Capitulation and because he was only the passive instrument of the 
orders of this general, he should be recommended to the clemency of the 
Emperor.” 
 
“For General Vedel, because he had no part in the Capitulation of Bailen and is 
only reproached with having believed himself bound by it, of having submitted 
to it, of having obeyed the order of General Dupont who, on July 21st, halted 
him at Ste Helene and made him return on his tracks, he should also be 
recommended to the clemency of the Emperor.” 
 
“For Captain Charles Villoutreys, to declare that because of his too active 
participation in a capitulation in which he had neither mission nor position, 
because of the publicity he gave it and the execution which he hastened, he 
has struck a blow against the glory of the armies and the French name and has 
failed in all his duties: that he should be indefinitely deprived of title, rank, 
grade, honours, prerogatives, pay and pension, that he should equally and 
indefinitely be deprived of the decoration of the Legion d’honneur and of the 
decoration of the order of the Union of Bavaria and that he should be forbidden 
to be in the same place as the Emperor.” 

 
Opinion of comte Boulay de la Meurthe. [abridged] 
 
He said that “the Capitulation had struck a blow against the national honour and the 
glory of the armies of HM. This blow results above all from two clauses: that which 
included the division Vedel in the Capitulation and that relative to the vessels and 
silverware of the churches.” 
 
He named all the accused as authors or accomplices.  
 

“The accused allege, as principal means of justification, that of necessity. But 
though this approach is admitted for fortresses in particular cases, can it be 
admitted in others, in respect of an army in open field? However critical its 
position, can it ever capitulate? If it is so overwhelmed by numbers that it 
cannot break out either in part or in whole, is not the fate of each then to perish 
with arms in hand or to fall prisoner of war? Would it not be dangerous to admit 
the principle that an army can capitulate? Or, to put it better, is it not in the best 
interest of the sovereign that the contrary principle should be strongly imprinted 
on the minds of all his generals, even in that of the soldiers? And would it not 
be better that, in unfortunate circumstances, part of his army should be lost to 
him, than to support a doctrine whose effect would be to corrupt the morals of 
his whole army?” 

 
He then went on to ask if the capitulation was really necessary. He suggested that 
during the three days between Vedel’s arrival and the Capitulation being signed, while 
there was communication between them, they could have arranged some means of 
breaking out. “General Dupont denies that possibility. I know that it not appropriate to 
pronounce on such circumstances. But, since I must give my opinion, I will dare to 
say that this means of safety does not seem to me to have been impracticable and 
that thus there was no true necessity for the general to capitulate.” He considered 
that the division Vedel could not only have made its retreat but could have made an 
effort to rescue the division Barbou.   
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He agreed that Dupont’s position was critical and said that Dupont had attributed this 
to Vedel’s disobedience, negligence and inertia. “I will say frankly that, for this part of 
the affair it seems to me that he is right to complain of this general. I will not permit 
myself to accuse the latter of jealousy or ill-will, I prefer to believe that fear had no 
part in his conduct, but I cannot prevent myself from saying that he showed neither 
talent, not activity, nor the courage of the head that his position demanded and with 
which he would infallibly have prevented the catastrophe of July 19th.”  
 
He then went on to blame Dupont for not having left Andujar on the 17th “as we are 
assured he had originally planned” and for not having disposed his forces on the 19th 
in such a manner as to pierce the corps of Reding at one point.  
 
The other, more grave, reproach made against Dupont was that of having enriched 
himself and his troops by pillage “of having carried with him a considerable number of 
wagons full of these spoils and of having sacrificed the safety and glory of his army to 
their conservation.” Dupont had denied this, opposing to it the witness of all his 
officers, his whole army and even that of the inhabitants of Cordova. “Against this has 
been opposed the letter of a Spanish general [Morla], the Spanish gazettes and the 
insurrection of the inhabitants of Ste Marie, as having only been caused by the sight 
of sacred vessels falling from the wagons at the point of embarkation. I admit that I 
would have difficulty in accepting proofs of this kind and I do not believe that it is 
prudent to judge the generals on the assertion of the enemy, and above all of an 
enemy as enraged as the Spanish people have shown themselves. However, it 
seems to be proved that this insurrection and pillage at Ste Marie was caused by this 
circumstance of the sacred vessels found in a French vehicle. The rumour was public, 
universal, and the French generals did not deny it. One of them even admitted that he 
believed that a discovery of this kind had been made, without being more precise in 
this respect.” 
 
He said it was difficult to give a positive opinion on the pillage but it seemed certain 
that Dupont had a larger baggage train that his army demanded and also that he 
seemed particularly concerned with it in his military dispositions. “One is struck by 
clauses in the Capitulation which were so concerned with the conservation of this 
same baggage and above all, that of the generals and superior officers.” He should 
have sacrificed it a hundred-fold before inserting that clause about the church 
vessels. Even if everything else was admitted in Dupont’s favour that clause would be 
a crime. 
 

“My opinion is that HM is justified in punishing the authors and accomplices of 
the Capitulation of Bailen.” 

 
He then asked what punishment could be inflicted. He stated definitely that article 77 
of the Penal Code of 1810 could not be applied because it was later than the events 
of the accusation: it would have to be the Penal Code of 1791. However in this, 
crimes against the exterior security of the State suppose intelligence with the enemy 
and genuine treason which he did not believe they could be accused of, therefore the 
penalty could not be applied.  
 

“No Tribunal in the world, at least if it was not stripped of all good sense and all 
sentiment of justice, would permit it.” 
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He then went on to say that since the crimes were against national honour it was 
appropriate for the Emperor to punish it through honours. He believed moral penalties 
should be applied firstly to Dupont, as he believed all the members of the Council 
were convinced; to Vedel, partly for his responsibility in causing the crisis but above 
all for having accepted the Capitulation for his division. Villoutreys was one of the 
most active agents of the Capitulation and had it executed against troops who should 
have been advised otherwise:  
 

“Besides, he has permitted himself revolting variations in this affair. He has lied 
before justice and before his sovereign to whom, above all in important affairs, 
one owes the truth as to God himself. I cannot prevent myself from saying that, 
in my eyes, he is as vile, and still more vile, as guilty.”  

 
Generals Marescot and Chabert he considers less guilty than the others though HM 
had the right to punish them.  
 

“I therefore desire that HM could find, in his wisdom and magnanimity, a means 
of reconciling the interests of his policy with a lessening of the penalties 
against generals Marescot and Chabert, and above all, to the latter.”  

 
He would not comment on those of the accused who had not been heard. 
 
Opinion of comte Defermon. [abridged] 
 
He believed that General Dupont was the author of the Capitulation, usual reasons 
given, but that it was not done by treason or to benefit the enemy, “His conduct in 
previous campaigns and even in the combat of the 19th dismisses that idea.” He 
condemned him for having asked for the suspension without consulting his generals, 
for having included Vedel in the Capitulation, for allowing excessive baggage to 
hamper his march and for not having been willing to sacrifice it in order to break out 
and join Vedel, for not having abandoned the baggage rather than inserting the 
clauses about the baggage and the church vessels. Article 77 of the Penal Code 
cannot be applied, as anterior to the fact; the 1791 Code, and the military penal code 
of year 5 both only apply to cases of treason so the death penalty was not applicable. 
Dupont should, however, “be considered has having lost all right to the confidence, 
graces and benefits of HM.” 
 
Villoutreys had taken a leading part in the Capitulation and had imposed it on the 
troops he found on the Madrid road and written to Castanos concerning them. 
“Finally, the belated declaration that this captain confided to HM aggravates his faults 
rather than excusing them.” He could not be considered an accomplice to treason if 
Dupont was not guilty of it but should lose all rights to the favour of HM.  
 
Chabert had taken part in the Capitulation but only under orders and could only be 
reproached with having had the weakness to obey. He should be recommended to the 
clemency of HM. 
 
Marescot had taken no part in the decision to capitulate but had played an active part 
in the negotiations and approved the articles. He could not be regarded as being as 
guilty as Dupont and should be recommended to the clemency of HM. 
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Vedel had no part in the Capitulation and was only guilty of having submitted to it, 
believing he was bound to obey orders. “I believe that there are no grounds for 
including him in the accusation over the capitulation except for having his military 
conduct examined.” 
 
No opinion could be given on those not heard by the Council. 
 
Opinion of comte Laplace. [abridged] 
 
The Capitulation had gravely compromised the honour of the French name and the 
political interests of the Empire, all those involved were guilty but in differing degrees. 
Dupont was guilty as charged; Marescot and Chabert should be recommended to the 
clemency of HM. 
 

 “General Vedel seems to me guilty of having abandoned the position of 
Mengibar on the 15th and, on the day of the 19th, of not having gone more 
rapidly to the aid of his general in chief whom he knew to be attacked. I 
therefore believe he is not longer worthy to serve HM.”  

 
Villoutreys was guilty of having taken an active part in the Capitulation and by his 
conduct on the road to Madrid. “I agree, in respect to him, with the conclusions o f the 
Prosecutor and similarly with his conclusions in regard to the army paymasters.” He 
would not pronounce on Legendre who had not been heard. 
 
Opinion of comte de Lacépède [abridged] 
 
He agreed with Muraire: Dupont and Villoutreys should be deprived of rank, honours 
and pay and forbidden to be in the same place as the Emperor; Marescot should be 
indefinitely suspended from his functions but otherwise recommended for clemency; 
Vedel and Chabert should be recommended for clemency; Legendre to be 
provisionally suspended. 
 
Opinion of the marshal duc d’Istrie (Bessieres) [abridged] 
 

“I believe that general Dupont is not guilty of high treason nor of intelligence 
with the enemies of the State.” 

 
He agreed with the opinion of comte Muraire with regard to Dupont.  
 
Marescot’s fault was weakness, not being part of the army he should not have taken 
part in the negotiations. He should be suspended indefinitely and recommended for 
clemency. 
 
Chabert was only obeying orders, “I ask that the Council should intercede in his 
favour for the clemency of the Emperor.” 
 
Vedel was not involved in the Capitulation:  
 

“I cannot establish in principle that he was wrong to obey his orders; General 
Dupont had resumed the authority of a general in chief over him on the evening 
of the 19th when Vedel rejoined him and since he was obeyed when he gave 
this general the order not to fight, he ought to have been when he gave the 
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order to recognise the Capitulation. Nevertheless, there are circumstances 
when disobedience is a virtue: I would have applauded Vedel if he had had the 
strength to disobey in the situation in which he found himself. I ask that the 
Council should intercede in his favour for the clemency of the Emperor.”  

 
Villoutreys was guilty as charged. 
 
Opinion of the marshal duc de Conegliano (Moncey) [abridged] 
 

“In my opinion it is proved that the indiscipline of the troops of General Dupont, 
their pillage at Jaen and at Cordova, exasperated the spirits caused the mass 
uprising of the inhabitants of Andalusia.” 

 
He said that Dupont, having judged the superiority of the Spanish forces on the 16th 
and having Vedel at hand and Dufour at Bailen, should have gathered his forces and 
attacked the enemy at Andujar or, failing that, have retreated on the 17th with Vedel. 
From Bailen, Dupont would have had all his troops under his hand and would have 
been able to cover Andujar and his rear in safety. The later movements of Vedel and 
Dufour and the belated retreat on the 19th were the cause of the disaster.  
 
In his opinion only Dupont and Vedel were guilty, the latter specifically of his military 
faults, and all the rest were only accessories under the orders of the general in chief.  
 

“General Dupont did not desire to betray his prince and his country but he is 
guilty of having capitulated with the rebels: he should rather have perished with 
honour, him and all his people; the arrival of the divisions Vedel and Dufour 
would perhaps have saved him.” 
 
“General Vedel is guilty of having ceased combat, of having laid down his arms 
on the order of a general in chief at the mercy of the enemy; not having taken 
part in the capitulation, my wish is that he should be recommended to the 
clemency of the Emperor.” 

 
Marescot was guilty of having put his name to a shameful capitulation but he acted 
from the best motives and should be recommended for clemency. Chabert acted 
under orders and should be recommended for clemency. 
 
Villoutreys, by his important and ill-considered actions was guilty without doubt but 
“he was only a subordinate, without military experience, whom the general in chief 
should not have employed on such delicate missions; the unmilitary conduct, the 
immorality of Villoutrey bars him forever from the honour of serving in the army.”  
 
Legendre and the paymasters had not been heard but he considered that a chief of 
staff could not escape responsibility, both for the disasters of July and for indiscipline 
and pillage and he recommended Legendre should be provisionally suspended. The 
paymasters “could not be strangers to the financial disorders” and should be 
investigated by the Treasury. 
 
Opinion and vote of the comte de Cessac (Lacuée) [not abridged except the vote: 
he was very concise] 
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“The Capitulation was not inevitable and was not even necessary. It was 
shameful. Those who prescribed it had exceeded the powers given to them.” 
 
“Among those who took part in the Capitulation, General Dupont is, if not the 
only one, at least the most guilty. After him comes, in order of guilt, Captain 
Villoutreys whose conduct is, in my eyes, unpardonable.” 
 
“General Marescot’s conduct was weak and imprudent. General Vedel, weak 
and uncertain, but he believed himself bound by obedience. General Chabert, 
still less guilty, believed himself bound by obedience; he was not strong 
enough.” 

 
Vote: For Dupont and Villoutreys, as recommended by the Prosecutor. Marescot, 
Vedel, and Chabert were all liable to the same penalties as Dupont but should be 
recommended for clemency.  
 
Opinion of the duc de Feltre (Clarke) [abridged] 
 
He began by saying that he had not known that he could have drawn up a written 
opinion and would not have had time to do so anyway so he was speaking directly.  
 
He shared the opinion of comte Muraire except that he would not recommend Vedel 
for clemency. He cited Vedel’s disobedience in leaving Mengibar on  the 15th. He said 
the correspondence showed that Dupont was wrong to say he had not authorised 
Vedel to go to La Carolina; he blamed Dupont for not having raised the camp at 
Andujar a day earlier. It was inexcusable of Dupont not to get written terms for the 
truce since Castanos had continued to move his troops.  
 

“It has not been demonstrated rigorously that General Dupont was under the 
absolute obligation to sacrifice his baggage, but whether he sacrificed it or not, 
I believe that in closing up his troops he could have pierced through the 
enemies at Bailen and rejoined Vedel; the example of Diernstein should have 
engaged him to it.”  [Battle of Diernstein, 11 November, 1805, where Dupont 
distinguished himself when commanding his division that came to the rescue of 
another division trapped and surrounded by enemy forces.] 
 
Dupont should not have signed the Capitulation once Vedel had arrived and 
had attacked the enemy, he was not bound by any written agreement and could 
have resumed arms then. The Capitulation was dishonouring to French arms; 
particularly in the article about the sacred vessels, and he could not avoid the 
suspicion that conserving the baggage “or rather, the considerable sums illicitly 
taken from the coffers seized at Cordova, had a great inf luence on the 
Capitulation.” 

 
He did not believe Dupont guilty of treason in the sense of article 77 but he was guilty 
of negotiating a shameful capitulation. The Council should  
 

“propose to HM to deprive Dupont of his confidence, and strip him of his 
military honours and employment and to forbid him from coming within 20 
leagues of the capital or the residence of HM.” 
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Nothing could excuse Vedel’s conduct and he should not have returned to Bailen on 
Dupont’s order when he knew his general in chief was not acting freely. He should be 
liable to the same penalties as Dupont. 
 
Chabert had been weak in showing too much obedience however, he had not been 
present at the council of war and had presented the conditions to Dupont before they 
were signed; he should be recommended for clemency. 
 
If Marescot had been only a general of division then, given that he had no part in what 
happened at Cordova and had not instigated the Capitulation, he would also have 
been recommended for clemency but his rank as a Grand-officier of the Empire 
imposed higher obligations on him and made his weakness inexcusable. He should 
have opposed the Capitulation instead of supporting it; he was particularly guilty of 
allowing the clause about the sacred vessels: he should be liable to the same 
penalties as Dupont. 
 

“Villoutreys is guilty of having taken a great part in the Capitulation of Bailen 
and of having made false reports to the government on his return from Bailen; 
his prevarications on this subject merit the strongest reproaches.” He should 
share the penalties of Dupont and Vedel. 
 
Legendre not having been heard, it was impossible to give an opinion on his 
involvement in the Capitulation. Any allegations about the funds of Cordova 
were in the competence of the ordinary tribunals. He should not be deprived of 
employment until he had been heard on the subject of the Capitulation or until 
the tribunals had convicted him over the funds of Cordova “which he appears to 
have diverted illegally.” 

 
Opinion of the duc de Massa (Regnier) [abridged] 
 

“Without doubt the Capitulation of Bailen was in no way a work of treason but it 
is no less certain that it compromised the external security of the State. All 
those who took part in it are therefore guilty.” 

 
Dupont was most guilty, as general in chief his responsibilities were greatest and 
“despairing of affairs while he still had great resources, he finished by signing these 
humiliating conditions that honour and his duty prescribed him to reject with scorn, 
whatever peril he faced, even that of certain death.” The recommendations of the 
Prosecutor should be adopted. 
 
Marescot was also guilty. He was not under Dupont’s orders and could have refused 
to take part. The conclusions of the Prosecutor in his regard were not too severe. 
However, he had believed himself serving the interests of the Emperor who might 
consider reducing the severity of his punishment.  
 
Villoutreys conduct was indefensible and the conclusions of the Prosecutor should be 
applied.  
 
Chabert had accepted powers from Dupont and had not rejected “with the disdain 
they merited” the degrading conditions. He exaggerated the duties of obedience 
however this was a delicate matter and he could be recommended for clemency.  
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The military faults of Vedel did not concern him. He had not figured in the Capitulation 
but had consented to execute it when Dupont had lost the right to command him. He 
was therefore guilty and the conclusions of the Prosecutor applied to him but perhaps 
an old soldier, accustomed to obedience, might be excused for not understanding the 
limits of that obedience and he should be recommended for clemency. 
 
Opinion of the prince de Benevent (Talleyrand) [abridged] 
 
He had been convinced that the Capitulation was a shameful act and had had an 
immense influence on the affairs of Spain and consequently of Europe. “The success 
which wisdom had prepared and which was being achieved had been held back.” This 
aggravated the faults in his eyes. 
 
The Council was not authorised to give an opinion on military matters; it should 
declare that the Capitulation was shameful, had interrupted the success of operations 
in Spain and struck a blow against the honour of the French armies. 
 
All the accused were guilty and should be liable to the penalties proposed. The 
Council might consider recommending some of them for clemency but he would not 
give his opinion on this till the Council was considering them separately.  
 
He would not give an opinion on Legendre, who had not been heard, but considered 
that he should be suspended from his duties until he had explained the facts personal 
to him. 
 
Opinion of the prince de Neufchatel (Berthier) [abridged] 
 

“General Dupont has based his principal justification on his military operations 
and on the faults of General Vedel, whom he blames for the obligation he found 
himself in to capitulate.” 

 
If the Council had to give its opinion on the military operations it might ask why 
Dupont had evacuated Cordova instead of concentrating his forces there; if it was 
because the enemy was too strong for him, why did he stop at  Andujar which was a 
less strong position than that of Cordova; why, if he was concerned for his rear, had 
he not pulled back to Bailen to give battle, or to the Sierra-Morena to gather his forces 
and to wait for reinforcements from Madrid; the more critical his position, the more 
important it was to cover Madrid. Why had he not evacuated Andujar when he learned 
of the combat at Mengibar where Gobert was killed; this affair had unmasked the 
plans of the enemy and the Guadalquivir was not a defensive line, being fordable in 
several places. Why had he not gone back to Bailen with Vedel or when warned that 
he and Dufour had both left the place; why had he held on in the untenable position at 
Andujar when the enemy was threatening his communications. 
 
The criticisms also applied to Vedel but there was no proof that he had disobeyed a 
written and formal order.  
 

“But our object in this Council of Enquiry is not to give an opinion on the 
military operations of General Dupont. In my conscience I see nothing criminal  
in them. Eh? Messieurs, if there is anyone who has never committed faults in 
war, that man has never commanded an army corps.” 
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He went on to say that if the Act of Accusation and the documents had been 
presented before the High Court, the debates which would have resulted would have 
given publicity to this shameful Capitulation. “This sentiment is too painful not to 
inspire in me the desire to see the guilty handed over to the clemency of HM in 
submitting the opinion of the Council to him.” 
 
Dupont was guilty of not having gotten the suspension of arms in writing; of having 
capitulated “Because an army corps should never capitulate in the field. If it sees 
itself surrounded by the enemy its duty is to burn its wagons, to form up in a mass 
and to cut its way out with the bayonet or to die honourably.” Capitulation could only 
be permitted for a fortress when there was an indefensible breach. He was guilty of 
having included the division Vedel “which was free, victorious and completely 
independent of the position of the enemy. He sacrificed this division to obtain better 
conditions for the division Barbou which was with him and which possessed 
numerous baggage wagons. In this position however, it should have had only guns, 
bayonets, munitions and supplies; all other objects render Dupont guilty.” He should 
also have known that the lack of English commissioners made the article stipulating 
the return to France illusory. The conclusions of the Prosecutor should apply.  
 
Marescot should have refused to take part, or at least rejected article 15 and the 
inclusion of the division Vedel. “If the voice of honour was not heard, he should have 
retired.” The conclusions of the Prosecutor should apply but he should be 
recommended for clemency on account of his former services. 
 
Chabert had only been obeying orders; he should be dismissed from the army but, for 
his former services, HM should be asked to allow him his pension. The same 
recommendation was made for Vedel who was accused of weakness in not having 
followed the counsel of honour.  
 
Legendere was guilty of having told Vedel he was included in the Capitulation on the 
21st, when it was not signed till the 22nd. He was an accomplice of Dupont and the 
conclusions of the Prosecutor should be applied. He was also guilty of complicity with 
the paymasters to extract over 3,000 francs from the Treasury.  
 
Villoutreys had only a subaltern role but became influential by the confidence of 
Dupont, he had been one of the agents of the Capitulation. “His declarations tended 
at one time to justify General Dupont, at another, to incriminate him: this contradiction 
casts uncertainty on much of his evidence.” He was acting without authority in the 
negotiations and should have retired when the took a tone unworthy of the French 
character. In participating he made himself an accomplice of Dupont and the 
conclusions of the Prosecutor should be applied. 
 
Opinion of the prince Arch-Chancellor, President (Cambaceres) [abridged] 
 
He began by explaining why the case had to been heard before the Imperial High 
Court: because the Court was not yet organised and because the matter was not one 
to be debated publicly. “It was an error to believe that the High Court had not been 
convened because of doubts which had been raised about the guilt of the accused.” If 
the instruction had been complete he was sure it would have been easy to 
demonstrate that all those involved had exposed themselves to the vengeance of the 
laws. 
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Dupont was convicted of having compromised the safety of the division Barbou by 
accepting the truce without conditions which had allowed the enemy to improve his 
positions; of having abused an authority he no longer had over the divisions Vedel 
and Dufour; of having consented to the insertion of dishonouring conditions.  
 
Marescot was convicted of having, of his own free will, assisted in the Capitulation 
and of having signed it; Vedel of having obeyed the orders of Dupont at a time when 
he should not have recognised them, and of having thus executed the Capitulation. 
Chabert was convicted of having ordered and signed the Capitulation. Villoutreys was 
convicted of having taken an active part in the Capitulation and also of having given, 
on the Madrid road, orders which caused the loss of all the French army from 
Guarroman to Manzanares. 
 
In consequence of all this, Dupont had opened the road to Madrid to the enemy and 
caused all the disasters which followed; it was therefore evident that he had struck a 
blow against the safety of the State and the political interests of the Empire. The 
others could rightly be accused of being his accomplices. Nothing in their defences 
had provided full justification.  
 
He dismissed Dupont’s arguments, saying that they were not called on to judge the 
military operations “and besides, the instruction on this point  is far from complete.” An 
army corps could never capitulate in open field: even if the division Barbou was 
exposed to surrendering at discretion it did not justify including the other two divisions 
in the Capitulation. 
 
Marescot’s excuses were futile; Chabert and Vedel invoked their duty of obedience, 
this could not clear them but might extenuate their fault. Nothing in Villoutryeys’ 
defence was able to justify him.  
 
He recommended that the Council should recommend to HM that: Dupont should be 
stripped of all his military ranks, all his pay and pensions, his decoration of the Legion 
d’honneur; he should be forbidden to use his title of comte and to approach within 40 
leagues of the capital or anywhere HM was resident.  
 
Marescot should be suspended indefinitely from his functions as Grand-officier, 
stripped of his military ranks and his decoration of the Legion d’honneur.  
 
Generals Vedel and Chabert should be recommended for clemency. 
 
Villoutreys should be stripped of military ranks and decorations and forbidden to 
approach within 20 leagues of the capital or anywhere HM was resident.  
 
He would not give an opinion on Legendre since he had not been heard but it should 
be advised that the should be provisionally suspended.  
 
The matter of the two paymasters had nothing to do with the Capitulation. 
 
To be continued. 
 
 
Placed on the Napoleon Series: October 2016 
 



© 1995 – 2016 The Napoleon Series 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
  
 
 


